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INTRODUCTION

Proposed Amended Regulation XX – Regional Clean Air Incentives Market (RECLAIM), is a “project” as defined by the California Environmental Quality Act (CEQA) (California Public Resources Code §§21000 et seq.).  The South Coast Air Quality Management District (SCAQMD) is the lead agency for the proposed project and, therefore, has prepared an Environmental Assessment (EA) pursuant to CEQA Guidelines §15252 and SCAQMD Rule 110.  The purpose of the EA is to describe the proposed project and to identify, analyze, and evaluate any potentially significant adverse environmental impacts that may result from adopting and implementing the proposed project.  The Draft EA was circulated to the public for a 45-day review and comment period from October 22, 2004, to December 7, 2004.  The SCAQMD received one comment letter during the 45-day public review and comment period.  Responses were prepared for the comments received during the comment period.  
Note that some modifications and updates have been made to the proposed amended regulation since the release of the Draft EA based on input from the regulated industry and other parties to the rule development staff.  Thus, some changes were necessary to make the revised Draft EA into a Final EA.  However, these modifications and updates were evaluated by staff and it was concluded that they do not constitute “significant new information”
 and, therefore, do not require recirculation of the document pursuant to CEQA Guidelines §15088.5.

Summary of the proposed project

The SCAQMD is proposing amendments to Regulation XX to achieve additional emission reductions of oxides of nitrogen (NOx) to implement control measure CMB-10 in the 2003 Air Quality Management Plan (AQMP) and  address best available retrofit control technology (BARCT) requirements, which may require installation or modification of NOx emission control equipment.  The control approach represented by the proposed project is to reduce existing RTC allocations.  Under the current RECLAIM program, initial allocations declined annually through the year 2003 and remained constant after 2003.  This proposed project would seek further reductions in allocations from 2003 through 2010 and remain constant after 2010.  Similar to the existing RECLAIM program, facilities have the following options to meet their allocation:  install pollution control equipment; make process or other changes; or, purchase RTCs.  In addition, other rule changes, including changes and clarifications to the rules and protocols, are proposed.  At full implementation, the proposed amendments to Regulation XX are expected to reduce NOx emissions of 7.7 tons per day by 2010.

Significant ADVERSE Impacts That Cannot Be Reduced Below A Significant Level

The Initial Study identified “air quality” and “hazards and hazardous materials” as the only areas that may be adversely affected by the proposed project.  Impacts to these two environmental areas were further analyzed in the Draft EA and hazard impacts were later concluded to be insignificant.  However, based on the physical modifications that may be necessary to comply with the proposed amendments, the quantity of emissions due to construction activities may exceed the SCAQMD's daily significance threshold for air quality.  Thus, the EA identified “air quality” as the only area that may be significantly adversely affected by the proposed project.  Specifically, the EA identified NOx emissions from construction activities, including activities that are assumed to occur in phases that involve building new air pollution control equipment (i.e., SCRs) and ancillary support equipment (i.e., ammonia storage tanks including piping and distribution systems), as a potential significant adverse impact that cannot be mitigated below significance.  In addition, if any of these construction activities or phases overlap, the EA identified CO and VOC emissions as potentially significant adverse impacts that cannot be mitigated below significance.

Relative to construction emissions, the "worst-case" scenario is that the construction phases overlap due to concurrent construction activities at more than one refinery.  Specifically, the scenario analyzed in the EA is the simultaneous activities of constructing new air pollution control equipment which could occur at more than one refinery.  The analysis further assumes that the “worst-case” day is that in which each construction project is operating construction equipment that generates the greatest emissions.

Based on these assumptions for overlapping construction phases, the “worst-case” day NOx emissions were calculated to be 983 pounds.  The significance threshold for construction-related NOx emissions is 100 pounds per day.  Similarly, the “worst-case” day CO and VOC emissions were calculated to be 1135 pounds and 202 pounds, respectively, while the daily significance thresholds for construction-related CO and VOC emissions are 550 pounds and 75 pounds, respectively.  Estimated emissions did not exceed the significance thresholds for SOx and PM10.  Therefore, prior to any mitigating factors, construction air quality impacts for CO, VOC and NOx are considered to be significant.  
Although the peak daily NOx construction emissions exceed the applicable NOx construction significance threshold, construction NOx emissions are determined to be insignificant for the following reasons.  Past and current SCAQMD policy recommends that if construction and operational phase impacts overlap, impacts from each phase should be summed and then compared to the applicable significance thresholds
.  Although the proposed project will generate NOx emissions during both construction and operational phases, these emission increases will be offset by NOx emission reductions that will occur through implementation of the proposed project.  The first phase of the proposed project will reduce NOx holdings by 4.0 tons per day with the reductions realized from the installation of low-NOx burners or other modifications to the combustion process or burners that are not expected to involve major construction.  Due to the short amount of lead time available in order to achieve 4.0 tons per day of reductions, as a practical matter, the NOx reductions are expected to occur earlier than 2007 (i.e., during compliance year 2006).  NOx emission reduction benefits of the proposed project for the year 2007 are expected to occur as a result of process changes (e.g., reducing hours of operation) and/or installation of control technologies such as low-NOx burners that do not require extensive construction activities.  Peak construction emissions from the proposed project are expected to occur during years 2007, 2008, and 2009.  For each year of construction, there will be a net NOx emission reduction benefit regardless of the fact that NOx construction emissions exceed the construction significance threshold for NOx.  For a “worst-case” analysis, construction is not expected to begin until 2007 and it is estimated to continue until 2009.  The peak “worst-case” construction air quality effects are assumed to cease by the end of year 2009 because construction projects are assumed to be completed by that time.

Based on the NOx emission reductions anticipated for the proposed project, the overall net air quality effects for NOx emissions during each year of construction activities for the proposed project will not exceed the NOx air quality significance threshold for construction.  However, the proposed project will exceed the air quality significance thresholds for CO and VOC during construction.

STATEMENT OF FINDINGS
Public Resources Code §21081 and CEQA Guidelines §15091(a) state that no public agency shall approve or carry out a project for which a CEQA document has been completed which identifies one or more significant adverse environmental effects of the project unless the public agency makes one or more written findings for each of those significant effects, accompanied by a brief explanation of the rationale for each finding.  Additionally, the findings must be supported by substantial evidence in the record (CEQA Guidelines §15091(b)).  As identified in the Final EA and summarized above, the proposed project has the potential to create significant adverse construction air quality impacts.  The SCAQMD Governing Board, therefore, makes the following findings regarding the proposed project.  The findings are supported by substantial evidence in the record as explained in each finding.  This Statement of Findings will be included in the record of project approval and will also be noted in the Notice of Decision.

1. Potential CO and VOC emissions from construction cannot be mitigated to insignificance. 

Finding and Explanation:  The air quality analysis concludes that the construction activities to comply with the requirements in the proposed amendments to Regulation XX and to reduce NOx emissions may result in emissions of NOx, CO, and VOC that exceed the SCAQMD’s daily CEQA significance thresholds for these pollutants.  However, the NOx emission increases will be offset by NOx emission reductions that will occur through implementation of the proposed project.  The first phase of the proposed project will reduce NOx holdings by 4.0 tons per day with the reductions realized from the installation of low-NOx burners or other modifications to the combustion process or burners that are not expected to involve major construction.  Due to the short amount of lead time available in order to achieve the 4.0 ton per day reduction, as a practical matter, the NOx reductions are expected to occur earlier than 2007 (i.e., during compliance year 2006).  NOx emission reduction benefits of the proposed project for the year 2007 are expected to occur as a result of process changes (e.g., reducing hours of operation) and/or installation of control technologies such as low-NOx burners that do not require extensive construction activities.  
The temporary construction emissions would cease upon completion of the installation of new air pollution control equipment.  Once the air pollution control equipment are in place, the proposed project is expected to result in a reduction of NOx emissions up to 7.7 tons per day by 2010.

The Governing Board finds that mitigation measures have been identified but would not reduce to insignificance the significant adverse impact to air quality associated with construction for CO and VOC emissions.  No other feasible mitigation measures have been identified.  CEQA Guidelines §15364 defines "feasible" as "capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social, and technological factors."

2. Feasible Alternatives to the Proposed Project do not reduce air quality impacts to insignificance. 

Finding and Explanation:  The Governing Board finds further that in addition to the No Project Alternative, the Final EA considered alternatives pursuant to CEQA Guidelines §15126.6.  Of all the alternatives considered, only Alternative B would reduce to insignificant levels the significant construction air quality impacts identified for the proposed project because Alternative B proposes substantially less NOx emission reductions overall (e.g., 4.0 tons per day) over a shorter period of time as the proposed project (e.g., 2 years between 2007 and 2008 for Alternative B versus 4 years between 2007 and 2010 for the proposed project).  Further, the reductions attributable to Alternative B would be realized from less equipment categories (e.g., utility boilers, heat treating and metal melting furnaces, and Rule 1146 or Rule 1146.1 boilers and heaters), less equipment numbers overall, and generally smaller combustion units, would be potentially affected as compared to the proposed project.  Due to the reduced emissions and equipment numbers, Alternative B would be able to achieve the additional NOx reductions by merely installing low-NOx burners, which has been previously discussed in the Final EA as not generating construction or operational emissions.

However, based on the assumptions that are incorporated into Alternative B (i.e., varied equipment life, cost methodology, and inclusion of equipment categories that have a cost effectiveness over $15,000), staff analysis indicates that a total NOx emission reduction of 4.0 tons per day may not meet the criteria of BARCT such as technical feasibility, cost, and cost-effectiveness.  However, if the Governing Board considers each of these criteria and changes these key assumptions, then a NOx emission reduction less than 7.7 tons per day could meet the criteria of BARCT.  For example, if the Governing Board determines that a lower cost-effectiveness threshold per equipment or source category is appropriate for establishing BARCT applications in the South Coast Air Basin, less reductions than what is contained in the proposed project could occur.  Similarly, if the Governing Board determines that a 10-year equipment life, instead of a 25-year equipment life which was used previously in recent rulemaking actions such as Rule 1105.1, the emission reductions could be lower than the proposed project.  Lastly, if the Governing Board no longer uses the previously approved ‘LCF’ cost methodology and changes to the ‘DCF’ method, since the LCF method generally yields approximately 10 to 30 percent more costs than the DCF method, the emission reductions could be lower than the proposed project.  All of these changes together, based on the current information available, would yield a NOx emissions reduction less than 7.7 tons per day to reflect an industry proposal and still comply with BARCT criteria.  For Alternative B to comply with BARCT, ultimately the Governing Board would have to change existing policy, which the Governing Board has not yet done.  Until the Governing Board changes existing policy, Alternative B might not be considered a feasible alternative.
Regarding Alternatives C and D, changes or alterations have been incorporated into the Final EA for the proposed amendments to Regulation XX to mitigate or minimize the potentially significant adverse environmental effects associated with construction air quality impacts.  No additional feasible mitigation measures or project alternatives, other than those already included in the Final EA, have been identified that can further mitigate the potentially significant project-specific impacts on air quality.

All feasible mitigation measures identified in the Final EA have been adopted as set forth in the mitigation monitoring program.  With the exception of NOx emissions which are expected to be offset by the overall annual NOx RTC reductions, the analysis indicated that Alternatives C and D would not reduce to insignificant levels the significant construction air quality impacts identified for the proposed project.  
The objectives of the proposed amendments to the RECLAIM program are to:

1) address the technical and economic feasibility of achieving additional reductions of NOx emissions for the RECLAIM program;

2) address technical issues regarding emission testing, monitoring, reporting, and compliance verification for RECLAIM facilities; 
3) comply with requirements of state law (i.e., BARCT and command and control equivalency); 

4) attain the maximum reductions achievable; and, 

5) make clarifications and corrections to the rules and protocols.

The SCAQMD finds that the proposed project achieves the best balance between emission reductions and the adverse air quality impacts due to construction and operation activities while meeting the objectives of the project.  The SCAQMD further finds that all of the findings presented in this “Statement of Findings” are supported by substantial evidence in the record.
The record of approval for this project may be found in the SCAQMD’s Clerk of the Board’s Office located at SCAQMD Headquarters in Diamond Bar, California.

STATEMENT OF OVERRIDING CONSIDERATIONS

If significant adverse impacts of a proposed project remain after incorporating mitigation measures, or no measures or alternatives to mitigate the adverse impacts to less than significant levels are identified, the lead agency must make a determination that the benefits of the project outweigh the unavoidable adverse environmental effects if it is to approve the project.  CEQA requires the decision-making agency to balance, as applicable, the economic, legal, social, technological, or other benefits of a proposed project against its unavoidable environmental risks when determining whether to approve the project (CEQA Guidelines §15093(a)).  If the specific economic, legal, social, technological, or other benefits of a proposed project outweigh the unavoidable adverse environmental effects, the adverse environmental effects may be considered “acceptable” (CEQA Guidelines §15093(a)).  Accordingly, a Statement of Overriding Considerations regarding potentially significant adverse construction air quality impacts resulting from the proposed project has been prepared.  This Statement of Overriding Considerations is included as part of the record of the project approval for the proposed project.  Pursuant to CEQA Guidelines §15093(c), the Statement of Overriding Considerations will also be noted in the Notice of Decision for the proposed project.

Despite the inability to incorporate changes into the project that will mitigate potentially significant adverse air quality impacts to a level of insignificance, the SCAQMD's Governing Board finds that the following benefits and considerations outweigh the significant unavoidable adverse environmental impacts:

1. The analysis of potential adverse environmental impacts incorporates a “worst-case” approach.  This entails the premise that whenever the analysis requires that assumptions be made, those assumptions that result in the greatest adverse impacts are typically chosen.  This method likely overestimates the actual adverse construction emission impacts resulting from the proposed project.

2. The long-term effect of proposed amended Regulation XX, other SCAQMD rules, and AQMP control measures is the reduction of NOx emissions district-wide, contributing to attaining and maintaining the state and federal ambient air quality standards with a margin of safety.  Beginning in 2007, proposed amended Regulation XX will reduce NOx emissions by 4.0 tons per day in 2007 and by 3.7 tons per day from 2008 to 2010, depending on any facilities qualifying for an exemption.  At full implementation, the long-term effect of the proposed amendments is a permanent reduction of NOx emissions by 7.7 tons per day from RECLAIM facilities. 

3. Mitigation measures were identified to minimize the temporary, yet significant, adverse construction emissions (i.e., NOx, CO, and VOC emissions), that would reduce the potentially significant NOx emission to a level of insignificance.  However, the mitigation measures would not reduce the potentially significant CO and VOC emissions to a level of insignificance.  No other feasible mitigation measures were identified.
4. The AQMP identifies ambient air pollutant levels relative to federal and state ambient air quality standards, establishes baseline and future emissions, and develops control measures to ensure attainment of the National Ambient Air Quality Standards (NAAQS).  Construction is a continuous activity in the district and is accounted for in the AQMP.  Thus, any changes in air quality as a result of construction emissions from the proposed project are accounted for in the AQMP and would not be expected to interfere with the attainment demonstrations.  Further, construction air quality impacts are expected to cease by the end of year 2009.
The SCAQMD’s Governing Board finds that the above-described considerations outweigh the unavoidable significant effects to the environment as a result of the proposed project.

MITIGATION MONITORING PLAN

CEQA requires an agency to prepare a plan for reporting and monitoring compliance with the implementation of measures to mitigate significant adverse environmental impacts.  Mitigation monitoring requirements are included in CEQA Guidelines §15097 and Public Resources Code §21081.6, which specifically state:

When making findings as required by subdivision (a) of Public Resources Code §21081 or when adopting a negative declaration pursuant to paragraph (2) of subdivision (c) of Public Resources Code §21080, the public agency shall adopt a reporting or monitoring program for the changes to the project which it has adopted or made a condition of project approval in order to mitigate or avoid significant effects on the environment (Public Resources Code §21081.6).  The reporting or monitoring program shall be designed to ensure compliance during project implementation.  For those changes which have been required or incorporated into the project at the request of an agency having jurisdiction by law over natural resources affected by the project, that agency shall, if so requested by the lead or responsible agency, prepare and submit a proposed reporting or monitoring program.

The provisions of CEQA Guidelines §15097 and Public Resources Code §21081.6 are triggered when the lead agency certifies a CEQA document in which mitigation measures, changes, or alterations have been required or incorporated into the project to avoid or lessen the significance of adverse impacts identified in the CEQA document.  Public Resources Code §21081.6 leaves the task of designing a reporting or monitoring plan to individual public agencies.

To fulfill the requirements of CEQA Guidelines §15097 and Public Resources Code §21081.6, the SCAQMD must develop a plan to monitor project compliance with those mitigation measures adopted as conditions of approval of the Final EA for the proposed amendments to Regulation XX.  The following subsections identify the specific mitigation measures identified in the Final EA and the public agency responsible for monitoring implementation of each mitigation measure.
Air Quality Impact

IMPACT SUMMARY OF MITIGATION MEASURES A-1 to A-7:  Construction-related emissions of NOx, CO and VOC emissions, based on a “worst-case” analysis, would exceed the SCAQMD’s regional mass daily significance thresholds for these pollutants.  Emission sources include worker vehicles and heavy construction equipment.  The following mitigation measures are intended to minimize the emissions associated with these sources during construction activities.  No feasible mitigation measures have been identified to reduce emissions from on-road trips.  Also, no feasible mitigation measures have been identified to reduce emissions to a level of insignificance.  

MITIGATION MEASURES:

On-Road Mobile Sources

A-1
Develop a “Construction Traffic Emission Management Plan” for the proposed project.  The plan shall include measures to minimize emissions from vehicles, including but not limited to: scheduling truck deliveries to avoid peak hour traffic conditions, consolidating truck deliveries, and prohibiting truck idling in excess of five minutes.

Off-Road Mobile Sources


A-2
Suspend the use of all construction equipment during first-stage smog alerts.


A-3
Prohibit trucks from idling longer than five minutes.


A-4
Use electricity or alternate fuels for on-site mobile equipment instead of diesel equipment to the extent feasible.


A-5
Maintain construction equipment by conducting regular tune-ups and retard diesel engine timing.


A-6
Use electric welders to avoid emissions from gas or diesel welders in portions of the project sites where electricity is available.


A-7
Use on-site electricity rather than temporary power generators in portions of the project sites where electricity is available.

IMPLEMENTING PARTIES: The SCAQMD’s Governing Board finds that implementing the mitigation measures A-1 through A-7 is the responsibility of the owner, operator, or agent of each affected refinery who submits a permit application to comply with the proposed project.

MONITORING AGENCY: The SCAQMD’s Governing Board finds that through its discretionary authority to issue and enforce permits for this project, the SCAQMD will ensure compliance with mitigation measures A-1 through A-7.  

CONCLUSION

Based on a “worst-case” analysis, the potential adverse construction air quality impacts from the adoption and implementation of the proposed amendments to Regulation XX are considered significant and unavoidable for NOx, CO and VOC emissions.  Although the proposed project will generate NOx emissions during both construction and operational phases, these emission increases will be offset by NOx reductions of RTCs that will occur through implementation of the proposed project.  Further, though feasible mitigation measures have been identified that would reduce the air quality impacts for CO and VOC emissions associated with the proposed project, they are not sufficient to reduce these emissions to insignificance.  No other feasible mitigation measures or project alternatives have been identified that would further reduce air quality impacts while still achieving the overall objectives of the project.

�  Pursuant to CEQA Guidelines §15088.5, “Significant new information” requiring recirculation include, for example, a disclosure showing that:


(a) A new significant environmental impact would result from the project or from a new mitigation measure proposed to be implemented.


(b) A substantial increase in the severity of an environmental impact would result unless mitigation measures are adopted that reduce the impact to a level of insignificance.


(c) A feasible project alternative or mitigation measure considerably different from others previously analyzed would clearly lessen the environmental impacts of the project, but the project's proponents decline to adopt it.


(d) The draft EA was so fundamentally and basically inadequate and conclusory in nature that meaningful public review and comment were precluded.


�  Examples of SCAQMD’s policy regarding emissions calculation procedures for determining significance�   when construction and operational phases overlap can be found in comment letters prepared in response �   to the following Intergovernmental Review Projects:  1) Supplement to the Draft Environmental Impact �   Statement/Report for the Los Angeles International Airport Proposed Master Plan, Mr. David B. Kessler, �   November 7, 2003; 2)  Recirculated Draft Supplemental Environmental Impact Report:  West �   Channel/Cabrillo Marina Phase II, Mr. Ralph G. Appy, January 30, 2003; 3) Draft Environmental Impact �   Report for the Grace Ministries International Master Plan, Ms. Joan Wolff, November 7, 2002.





